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ment for a crime must be served continuously from the date of the 
sentence; it does not allow us to execute a punishment or to keep a man 
in confinement after the expiration of that term, and, subject only to 
the statutes which allow a release on ticket of leave, punishment cannot 
be inflicted for the crime for which sentence has been passed after that 
term has expired. If a man, having obtained a ticket of leave, commits 
an offence, the original punishment must be completed; but, apart from 
special instances arising under certain statutes, an English sentence 
cannot be broken in upon, and can only be carried out within the time 
specified in the sentence. Does that fact constitute an exemption from 
punishment acquired by lapse of time according to the laws of England ? 
In Germany a man may be allowed to leave prison on the ground of ill- 
health, with the obligation to return to custody and serve the rest of 
his term of imprisonment when his health permits; and under that law 
the order was made that this man should go back to prison and serve 
the rest of his sentence. It seems to me that there is nothing to exempt 
the applicant from punishment according to our law, and this rule must 
therefore be discharged. 

Darling, J. : I am of the same opinion, and, except upon the meaning 
of art. 5, I do not desire to add anything to what my Lord has said. 
With regard to art. 5, I was for some time impressed by Mr. Grain's 
argument, but I am now satisfied that it ought not to prevail. In my 
view there is in this case no lapse of time giving exemption from punish- 
ment according to the laws of England, because our laws have for this 
purpose no application to the form of intermittent punishment which 
is in question here. The system which prevails in Germany has no 
parallel in this country. 

Phillimore, J. : I agree, and have nothing to add. 

Rule discharged. 

LODEWTK JOHANNES DE JAGER, APPELLANT, 

AND 

THE ATTORNEY-GENERAL OF NATAL, RESPONDENT. 

[1907] Appeal Cases, 326. 
High Treason — Resident Alien's Duty of Allegiance — Special Leave to Appeal. 

This was a petition for special leave to appeal from a judgment 
reported in (1901) Natal L. E. p. 65, of a special Court constituted by 
Act XIV. of 1900 of the Colony of Natal, whereby on March 14, 1901, the 
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petitioner was adjudged guilty of high treason and was sentenced to 
five years' imprisonment and to pay a fine of £5000. 

It alleged that the petitioner was a burgher of the late South African 
Republic, who for ten years and at the date of the outbreak of war in 
1899 was peacefully residing in Waschbank, in Natal, and continued 
to do so after the battle of Blandslaagte on October 21 of that year 
while the Boer forces occupied that part of Natal in which Waschbank 
is situated and the British forces had retired to Ladysmith, whereby he 
lost the effective protection of Her late Majesty; that the Boers admin- 
istered the government and remained in occupation till March, 1900; 
that the petitioner was thereupon compellable to join, and did join, the 
Boer forces, and aided and assisted them both as commandant and as a 
commissioner and justice of the peace; and that after judgment as 
aforesaid he had undergone imprisonment and paid the fine imposed. 
The special Court was dissolved on March 12, 1903. The Act creating 
it neither granted nor withheld an appeal to Her late Majesty, and 
delay was due solely to financial difficulties. The petition sought special 
leave to appeal on the grounds that the judgment failed to distinguish 
between the allegiance which the petitioner owed to Her late Majesty 
while within her protection and the allegiance which he owed to the 
late South African Republic, between his rights and duties with regard 
to hostilities whilst he was actually enjoying the protection of the Queen 
and after he had ceased to enjoy it. It further contended that aid and 
assistance given to the South African forces after they had become 
capable of being compelled by those forces were justified and in no 
respect treasonable, involving the nature and extent of the rights and 
duties of a resident alien enemy and the due application of the law of 
high treason. 

Sir R. Finlay, K. C, and A. R. Kennedy, for the petitioner, con- 
tended that the petitioner owed only a local and temporary allegiance to 
Her Majesty whilst he was a resident in Natal and was actually enjoy- 
ing Her Majesty's protection. The obligation ceased to be binding upon 
him when he was deprived of that protection, and was de facto under 
the government and control of the South African Republic. Aid and 
assistance given to the Boer forces by the petitioner under those circum- 
stances were not treasonable, but acts which he was legally compellable 
to perform. It was not alleged against him that he had joined the 
invading forces prior to their having become established in possession 
and government of the territory. Thereupon, as a burgher of the 
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Republic, he was compellable to serve. His duty of allegiance to the 
Queen had ceased, and his acts of service to his own Government were 
not treasonable as alleged. Reference was made to Cok's 3rd Inst. p. 4; 
Hale's Pleas of the Crown, vol. i, p. 94; Foster's Crown Cases, 2nd ed. 
(1776), 1st discourse, s. 2, 3rd ed. p. 185; 2 Halleck's International 
Law, 3rd ed. p. 450. 

The judgment of their Lordships was delivered by 

Lokd Lokebukn, L. C. : The petitioner Lodewyk Johannes De Jager 
was adjudged guilty of high treason by the special Court constituted by 
Act No. XIV. of 1900 of the Colony of Natal, and now seeks special 
leave to appeal to His Majesty in Council from that judgment and the 
sentence which followed. The circumstances and the questions of law 
raised are fully set out in the petition and need not be repeated here. 
Their Lordships have not to consider any facts or features of this case 
except the points of law upon which Sir Robert Finlay insisted. 

It is an old law that an alien resident within British territory owes 
allegiance to the Crown, and may be indicted for high treason, though 
not a subject. Some authorities affirm that this duty and liability arise 
from the fact that while in British territory he receives the King's 
protection. Hence Sir R. Pinlay argued that when the protection 
ceased its counterpart ceased also, and that as the British forces evacu- 
ated Waschbank on October 21, 1899, the petitioner was lawfully entitled 
to assist the invaders on and after October 24 without incurring the 
penalty of high treason. 

Their Lordships are of opinion that there is no ground for this con- 
tention. The protection of a State does not cease merely because the 
State forces, for strategical or other reasons, are temporarily withdrawn, 
so that the enemy for the time exercises the rights of an army in occu- 
pation. On the contrary, when such territory reverts to the control of 
its rightful Sovereign, wrongs done during the foreign occupation are 
cognizable by the ordinary Courts. The protection of the Sovereign has 
not ceased. It is continuous, though the actual redress of what has been 
done amiss may be necessarily postponed until the enemy forces have 
been expelled. Their Lordships consider that the duty of a resident 
alien is so to act that the Crown shall not be harmed by reason of its 
having admitted him as a resident. He is not to take advantage of 
the hospitality extended to him against the Sovereign who extended it. 
In modern times great numbers of aliens reside in this and in most 
other countries, and in modem usage it is regarded as a hardship if they 
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are compelled to quit, as they rarely are, even in the event of war between 
their own Sovereign and the country where they so reside. It would be 
intolerable, and must inevitably end in a restriction of the international 
facilities now universally granted, if, as soon as an enemy made good his 
military occupation of a particular district, those who had till then lived 
there peacefully as aliens could with impunity take up arms for the 
invaders. A small invading force might thus be swollen into a considerable 
army, while the risks of transport (which in the case of oversea expeditions 
are the main risks of invasion) would be entirely evaded by those who, 
instead of embarking from their own country, awaited the expedition 
under the protection of the country against whom it was directed. These 
considerations would not justify a British Court in deciding any case 
contrary to the law, but they offer an illustration of consequences which 
would follow if the law were as the petitioner maintains. There is no 
authority which compels their Lordships to arrive at so strange a con- 
clusion. The questions raised are, no doubt, of general importance, but 
their Lordships, after hearing the arguments of counsel in support of the 
petition, do not consider the case to be attended with doubt, and they 
will therefore humbly advise His Majesty to dismiss this petition. 
There will be no order as to costs. 



CABOT, PLAINTIFF, 

AND 

THE ATTORNEY-GENERAL OF QUEBEC, INTERVENANT. 

[1907] Appeal Cases, 511. 

Grant from the Crown — Claim of Grantee to Exclusive Right to Fish from 
the Foreshore — Construction. 

Appeal from a decree of the above Court (March 10, 1906), affirming 
a decree of the Superior Court for Lower Canada in the county of 
Gaspe in the province of Quebec (September 10, 1904), and dismissing 
the appellant's action. 

The issue in the case was whether the original grant under which the 
appellant claimed to be the owner of a signiory known as "la Grande 
Eiviere " conferred upon him the sole and exclusive right of fishing in 
the waters of the Gulf of St. Lawrence in front of the boundary of the 
Seigniory. 



